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BACKGROUND

On March 22, 1999, Cheryl A Herald (the “Debtor”) filed a
petition initiating a Chapter 7 case. On the Schedul es and
Statenents required to be filed by Section 521 and Rule 1007, the
Debtor indicated that: (1) she had a pendi ng workers’ conpensation
claimin an undeterm ned anount; (2) she had filed an “Intent to
File CaimNotice” with Saratoga County for job harassnent, which
was al so i n an undet erm ned anmount; (3) she had a possi bl e personal
i njury cl ai magai nst Hone Depot in an undeterm ned anount; (4) she
was claimng, as exenpt, any recovery on her job harassnent claim

agai nst Saratoga County, her pendi ng workers’ conpensation claim
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and her possi bl e personal injury claimagai nst Hone Depot; (5) she
had $41,756.77 in unsecured debt; and (6) although she was
unenpl oyed, her spouse had a current gross annual incone of
$42, 996. 00.

On April 30, 1999, the Debtor’s trustee, Kenneth W Gordon,
Esg. (the “Trustee”), filed a Mnute Report of a Section 341
Hearing that he conducted on April 23, 1999. The M nute Report
indicated that there were possible assets in the estate in the
nature of a personal injury claim against Honme Depot and a
harassnment claim

On April 30, 1999, the Trustee also filed an objection to the
Debtor’s clains of an exenption in her personal injury claim
agai nst Home Depot and her harassnent cl ai magai nst Saratoga County
(the “Qhjection to Exenptions”).

On August 13, 2001, the Trustee filed an application (the
“Motion to Enploy Counsel”) which requested that the Court
authorize his enploynent of Van 2Zw sohn, Esq. (“Zw sohn”™) to
represent himin connection with the Debtor’s workers’ conpensati on
cl ai m agai nst Home Depot.! The Court authorized the enpl oynent of

ZwW sohn on August 15, 2001.

! The Debt or never schedul ed a wor kers’ conpensati on cl ai magai nst Hone
Depot, only a possible personal injury claim
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On April 8, 2002, the Trustee filed a notion to approve a
conprom se (the “Conprom se Mdtion”), which alleged that: (1) the
Debtor’ s assets i ncl uded a pendi ng workers’ conpensation claim and
a potential personal injury claim against Saratoga County in
connection wth which the Court had approved Zw sohn to represent
the Trustee;? (2) Zwi sohn had received a proposal to settle both
the Debtor’ s pendi ng workers’ conpensation clai mand the potenti al
personal injury claiminvolving Saratoga County for $35, 000. 00, and
he had reconmmended t he proposed settlenent to the Trustee; (3) the
Debtor had not clainmed that any portion of these clains against
Sarat oga County were exenpt; and (4)the Trustee believed that the
settlenment was fair and reasonable and in the best interests of the
creditors of the estate.

Attached to the Conpromse Mtion as Exhibit “A" was a
March 29, 2002 letter from Zwi sohn to the Trustee (the “Zw sohn
Letter”) which indicated that: (1) the $35,000.00 settlenment woul d
be in full satisfaction of the Debtor’s claimbefore the Wrkers’
Conpensation Board and the parallel action that had been comenced
inthe Suprene Court, Saratoga County (the “Suprene Court Action”),

based upon the sane facts and damages; (2) the Suprene Court Action

2 The Debtor never schedul ed a personal injury clai magai nst Saratoga
County, and Zw sohn was technically authorized to represent the Trustee only in
a workers’ conpensation clai magai nst Honme Depot.
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was filed to protect the Debtor’s rights should for sonme reason the
wor kers’ conpensation case be deened untinely or should it
ot herwi se be dism ssed; (3) ordinarily, workers’ conpensation is
t he exclusive renedy for enpl oyees injured at or because of acts or
om ssions of the enpl oyer, unless there was i ntentional w ongdoi ng,
as opposed to reckl ess or negligent wongdoing; (4) Zw sohn did not
believe that the Debtor could prove intentionality in the Suprene
Court Action; (5) once there was a final determnation in the
wor kers’ conpensation case that the Debtor’s enotional and
psychol ogi cal injuries were conpensable, the Suprenme Court Action
would be dismssed; and (6) in the Suprene Court Action, the
presiding justice had denied a notion for sunmary judgnent filed by
Sar at oga County, in Zw sohn’s opi nion, only because the County had
appeal ed the determ nati on of the Workers’ Conpensati on Board t hat
the Debtor’s injuries were conpensabl e.

On May 13, 2002, the Debtor filed Qpposition to the Conprom se
Mot i on which asserted that: (1) workers’ conpensation benefits were
exenpt in bankruptcy pursuant to Section 282 of the New Yor k Debt or
& Creditor Law (the “DCL”); and (2) the Trustee' s allegation that
the Debtor had not clainmed her workers’ conpensation claim as
exenpt was incorrect since she had specifically identified the
cl aimon Schedule “B” as an asset, and specifically clained it as
exenpt on Schedule “C’ pursuant to Section 282 of the DCL.
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On the May 15, 2002 return date of the Conprom se Mdtion, the
Court approved t he proposed $35, 000. 00 settl ement wi t hout prejudice
to the Debtor’s claimof an exenption.

On Decenber 10, 2002, the Debtor filed a nmotion (the
“Exenption Mdtion”) which requested that the Court: (1) dism ss the
Trustee’s Qbjection to Exenptions; and (2) direct the Trustee to
pay over to the Debtor the net settlenent proceeds that he had
received, after he paid 2Zw sohn’s allowed conpensation (the
“Settlement Proceeds”). The Exenption Motion alleged that: (1) in
his Objection to Exenptions the Trustee failed to list and tinely
object to the Debtor’s Schedule “C' claimto an exenption in the
proceeds of the workers’ conpensation claim that she had
specifically schedul ed as an asset on Schedule “B”; and (2) in his
(bj ection to Exenptions, the Trustee only objected to the Debtor’s
clainms to exenptions in any proceeds fromher personal injury claim
agai nst Hone Depot and her harassnent claim against Saratoga
County, both of which were separately and specifically set forth on
Schedules “B” and “C’; (3) the Settlenment Proceeds being held by
the Trustee were not property of the estate because, as workers’
conpensation benefits, they were excluded from property of the
est at e under Section 541(c)(2) as a trust subject to an enforceabl e
restriction on transfer under non-bankruptcy law, (4) the Trustee
was judicially estopped to assert that the Settl enent Proceeds were
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not a workers’ conpensation disability benefit, in view of the
information set forth in the Zw sohn Letter which the Trustee
elected to attach to his Conprom se Mtion and whi ch i ndi cat ed t hat
the settlenent the Trustee had approved and recommended to the
Court was clearly in connection with the Debtor’s workers’
conpensation claim and (5) Section 282.2.(c) of the DCL provides
t hat workers’ conpensation benefits, which are based excl usively
upon a disability, are exenpt.?

On January 2, 2003, the Trustee interposed Qpposition (the
“Trustee Qpposition”) to the Exenption Mdtion which asserted that:
(1) the Debtor’s Schedules “B” and “C’ clainmed a zero val ue* for
both her pending workers’ conpensation and harassnent clains
agai nst Sarat oga County and her cl ai ned exenption in those assets,
so that she should be held to that claimof a zero exenption; (2)

the Debtor’s new claim of an exenption in the entire Settl enent

8 Section 282.2. provides, in part, that:

2. Bankruptcy exenmption for right to receive benefits. The debtor’s
right to receive or the debtor’s interest in: (a) a social security
benefit, unenploynent conpensation or a local public assistance
benefit; (b) a veterans’ benefit; (c) a disability, illness, or
unenpl oynent benefit; (d) alinony, support, or separate nai ntenance,
to the extent reasonably necessary for the support of the debtor and
any dependent of the debtor;

New York Debtor and Creditor Law § 282 (Consol. 2003).
4 Schedul es “B” and “C’ listed the three clainms as being in an “anount
undet erm ned,” and the current market val ue of the property and t he val ue of the

cl ai med exenption as being “0.00."
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Proceeds, $34,354.00 before the paynent of Zw sohn’s allowed
conpensation, which was for the first time set forth in the
Exenption Mtion, rather than the zero anmount clainmed on her
Schedul es, constituted an anended claim of an exenption; (3) the
Trustee Qpposition was filed within thirty days of the date of the
Exenption Mdtion, making his objection to this new claim of an
exenption tinely under Rule 4003(b) and the Deci sion of the United
States Suprene Court in Taylor v. Freeland and Kronz, 502 U S. 96
(1992) (“Taylor”); and (4) to the extent that the Settl ement
Proceeds represent or are the result of the Debtor’s workers

conpensation claim they do not constitute a disability benefit,
since the clai mwas paid because of an “enotional” injury suffered
by the Debtor at the hands of her enployer, which allegedly
rendered her unable to return to her enploynent for a period of two
years, and, therefore, was conpensation for past |ost wages
suffered as a result of an enotional injury.

At the January 8, 2003 hearing on the Exenption Mtion, the
Court reserved decision and advi sed the parties that it would take
further subm ssions from the parties, as well as from any other
party interested in the Court’s decision on the question of whether
wor kers’ conpensation benefits were exenpt. After the hearing, the

Court received addi ti onal subm ssions fromthe Debtor, the Trustee,
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Peter Scribner, Esq., a Chapter 7 Panel Trustee, and an am cus
brief fromthe New York State Attorney General, Elliott Spitzer.?®
The subm ssions addressed in greater detail the argunents
previ ously made by the Debtor and the Trustee, with the exception
of an additional argunent nmade by the Trustee in an April 25, 2003
subm ssion. In that subm ssion, the Trustee, noting that workers’
conpensati on paynents were not specifically enunerated as exenpt in
Section 282 of the DCL, argued that the Debtor’s Schedule *“C,”
which clainmed an exenption in her workers’ conpensation claim
pursuant only to Section 282 of the “Debtor & Creditor Law, " was
not specific enough to put the Trustee on notice that she was
claimng an exenption under Section 282.2.(c) of the DCL on the
theory that workers’ conpensation paynents were disability
benefits. As a result, the Trustee asserted that he was not

required to object to her overly broad cl ai mof exenption.

DI SCUSSI ON

Overvi ew
The primary issue before the Court is whether workers’

conpensation benefits qualify as disability benefits under Section

5 The Attorney General asserted that the Court should find that
wor kers’ conpensation benefits are exenpt in bankruptcy for a nunber of reasons,
including that they are disability benefits within the nmeaning and intent of
Section 282.2.(c) of the DCL.
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282 of the DCL. Bef ore concluding that workers’ conpensation
benefits are exenpt disability benefits, the Court first determ ned
that: (1) the Settlenent Proceeds were in satisfaction of the
Debtor’s workers’ conpensation claim wth no portion being
al l ocated to her harassnment cl ai magai nst Sarat oga County; and (2)
the Trustee failed to tinmely object to the Debtor’s claim of an

exenption in the proceeds of her workers’ conpensation claim

1. The Nature of the Settl enent Proceeds

The Debtor correctly schedul ed her workers’ conpensation and
harassnent clains as assets on Schedule “B.” As such, they were
property of the estate, even though the Debtor mght be found to
have a valid claimthat the proceeds were exenpt, in whole or in
part. As property of the estate, notw thstandi ng any exenption
claimfiled by the Debtor, the Trustee was entitled to adm nister
t hose assets, which in this case he elected to do. Wth Court
approval, he retained Zwi sohn as special counsel to prosecute the
clainms which resulted in a $35,000.00 settlenent.

Unfortunately, neither the Trustee nor Zw sohn negoti ated for
a provision in the settlenent that specifically allocated what
anounts, if any, were attributable to the workers’ conpensation
cl ai mand what anounts, if any, were attri butable to the harassnent
claim This may have been because Saratoga County did not want any
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part of the settlenment to be specifically allocated to the
harassnment claim or because the Trustee did not believe that such
an al | ocati on was necessary, since he has always taken the position
that the Debtor did not have a valid exenption claim in the
Settl enment Proceeds, whet her they were deenmed wor kers’ conpensati on
benefits or the settlenent proceeds fromthe Debtor’s harassnent
claim

In the absence of an allocation by the parties to the
settlenment, | find that all of the Settlenment Proceeds were in
settl enment and satisfaction of the Debtor’s workers’ conpensation
claim This finding is supported by the facts that: (1) the
ZW sohn Letter, which the Trustee adopted by attaching it to his
Conprom se Motion, indicates that, as special counsel, Zw sohn did
not believe that the Debtor and the Trustee could prevail in the
Suprenme Court Action on the Debtor’s harassnent claim since they
could not prove intentionality; (2) Saratoga County nmade a notion
for summary judgnent to dism ss the harassnent claimin the Suprenme
Court Action, indicating that it believed that the claim had no
merit; and (3) if it could avoid it, Saratoga County woul d not want
to admt, directly or indirectly, any liability on the harassnment

claim
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[1l1. The Debtor’s ddaim of an Exenmption in her Wrkers

Conpensation ClaimSettl ement Proceeds

| find that the Trustee failed to nmake a tinely objection to
the Debtor’s claimof an exenption in the proceeds of her workers’
conpensation claim

The Debtor described three clains on her Schedule *“B" of
assets, her workers’ conpensation claim her harassnent claim
agai nst Saratoga County and a possible personal injury claim
agai nst Honme Depot. On Schedule “C’ she clainmed an exenption in
t he proceeds of each of those clainms pursuant to “Debtor & Creditor
Law Section 282.” On both Schedules “B” and “C,” she descri bed the
clains and the exenpt proceeds as being in an undeterm ned anount.

Al though the Debtor listed the value of these assets on
Schedul e “B’” and the anmount of her claimed exenption on Schedul e
“C’ as “0.00,” she and her attorneys clearly did not intend to
cl ai man exenption of zero in those three clains. This designation
was obviously and sinply intended to be a reflection of the fact
that at the tinme the petition was filed the anount of any recovery
on the clains was specul ati ve.

| ndeed Schedul e “C’ coul d have been nore specific in claimng
an exenption, for exanple by claimng any and all proceeds received
on the three described cl ains. However, when Schedule “B’ and
Schedul e “C’ are read together, it is clear that the Debtor and her

Page 11



BK. 99-20788
attorneys were attenpting to clai mas exenpt the full anount of any
proceeds that mght ultimately be received fromthe prosecution of
t hose cl ai ns.

Furthernore, although the Trustee has asserted that: (1) the
Debt or should be held to a cl ainmed exenption of zero (“0.00") in
the proceeds of the settlenent of her workers’ conpensation claim
because of the way her Schedule “C’ was prepared; and (2) the way
the Debtor prepared her Schedule “C,” in listing her clained
exenption as “0.00," was in part why he did not object to her claim
of an exenption, he objected to the Debtor’s clains of an exenption
in her possible personal injury claimagainst Home Depot and her
harassnent cl ai magai nst Sarat oga County, even though those assets
were described on Schedules “B” and “C’ in the sane manner as her
wor kers’ conpensation claim as having a value and a clained
exenption of “0.00.”

The Trustee also argues that the Debtor did not, but was
sonehow required to, claim an exenption in the proceeds of her
wor kers’ conpensation clai mby specifically claimng that they were
a disability benefit wunder Section 282.2.(c) of the DCL.
Recogni zing that the Trustee is a know edgeabl e and experienced
trustee, the Court nust assunme that at the tine that he filed his
bj ection to Exenptions he was aware that: (1) this Court had never
deci ded whet her workers’ conpensation benefits were exenpt under
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Section 282 of the DCL; and (2) a nunber of Bankruptcy Courts had
hel d that workers’ conpensation benefits were exenpt disability
benefits under either Section 522(d)(10) or identical opt-out state
l awns. © Therefore, if the Trustee believed that workers’
conpensati on benefits were not exenpt or exenpt only in part, he
was required to object to the Debtor’s claimof an exenption when
she described the basis for her exenption claimas Section 282 of
t he DCL.

| agree with the Debtor, that the Trustee failed to make a
tinmely objection under Rule 4003(b) to the Debtor’s claim on her
Schedul e “C’ that the proceeds of her pendi ng workers’ conpensati on
claim were exenpt, and under the Decision of the United States
Suprene Court in Taylor, | find that the Debtor’s claim of an

exenption in the Settl enent Proceeds nust be all owed.

V. Wirkers’' Conpensation Paynents are Exenpt Disability Benefits

Under Section 282.2.(c) of the DCL

Since the enactnent of the Bankruptcy Code, the Court in the
Rochester Division of the Western District of New York has not

ruled on whether workers’ conpensation benefits are disability

6 See Inre Geen, 178 B.R 533 (Bankr. MD. Fla. 1995); In re Cain,
91 B.R 182 (Bankr. N.D. Ga. 1988); and Inre La Belle, 18, B.R 169 (Bankr. D
Me 1982).
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benefits within the neaning of Section 282.2.(c) of the DCL. As a
result, nenbers of the panels of trustees have taken different
positions regarding whether workers’ conpensation paynents are
exenpt, including lunmp sumawards for prepetition periods.

As set forth in the Background Section of this Decision &
Order, the Court invited any and all interested parties to nake
subm ssions in connection with this case, so that the Court could
finally decide this question.

Notwi t hst andi ng the Trustee’s failure to tinmely object to the
Debtor’s claim of an exenption in the Settlenment Proceeds, the
Court finds that these workers’ conpensation benefits would
ot herwi se be exenpt because they are disability benefits under
Section 282.2.(c) of the DCL.

Al t hough workers’ conpensation benefits are clearly exenpt

under Section 33 of the Workers’ Conpensation Law,’ the New York

7 Section 33 reads:

8§ 33. Assignnents; exenptions

Conpensation or benefits due under this chapter shall

not be assigned, rel eased or conmut ed except as provi ded
by this chapter, and shall be exenpt fromall clains of
creditors and from |l evy, execution and attachment or
ot her renedy for recovery or collection of a debt, which
exenption may not be waived provided, however, that
conpensation or benefits other than paynents pursuant to
section thirteen of this chapter shall be subject to
application to an i ncone execution or order for support
enf or cenent pursuant to sectionfifty-two hundred forty-
one or fifty-two hundred forty-two of the civil practice
| aw and rul es. Conpensation and benefits shall be paid
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State Legislature failed to enunerate themin Section 282 of the
DCL as a permssible exenption for a New York resident filing
bankr upt cy.

An argunent can be nmade that an individual who files
bankruptcy at a tine when they have a pendi ng workers’ conpensati on
claimwhich mght result in an award that would include benefits
for prepetition periods should not be entitled to an exenption for
t hose prepetition benefits, because any i ndebt edness the i ndi vi dual
incurred to fund their prepetition living expenses wll be
di scharged in their bankruptcy. Therefore, to allow that
i ndebtedness to be discharged, while permtting the debtor to
retain the prepetition benefits, would afford that debtor a head
start rather than a fresh start. Unfortunately, the legislative

history to Section 282 of the DCL does not indicate that the New

only to enployees or their dependents, except as
hereinafter in this section provided. In the case of the
death of an injured enployee to whom there was due at
the time of his or her death any conpensati on under the
provisions of this chapter, the anobunt of such
conpensation shall be payable to the surviving spouse

if there be one, or, if none, to the surviving child or
children of the deceased under the age of eighteen
years, and if there be no surviving spouse or children

then to the dependents of such deceased enpl oyee or to
any of themas the board may direct, and if there be no
surviving spouse, children or dependents of such
deceased enpl oyee, then to his estate. An award for
disability may be nmade after the death of the injured

enpl oyee.

N. Y. Workers’ Conp. Law § 33 (Consol. 2003).
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York State Legislature specifically addressed this equitable
argunent and failed to enunerate an exenption for workers’
conpensation benefits for this reason.

However, the New York State Legislature, as nmany state
| egi sl atures did when opting out of the provisions of Section 522,
i ncl uded a perm ssi bl e bankruptcy exenption for disability benefits
in Section 282.2.(c) of the DCL that is identical to the exenption
provision set forth in Section 522(d)(10).

Prior to the enactnment of the Bankruptcy Code and Section
282.2.(c) of the DCL, the New York State Court of Appeals in
Mar hoffer v. Marhoffer, 220 N Y. 543 (1917) (“Marhoffer”) stated
that the “Theory of the Worknmen's Conpensation Lawis not i ndemity
for the loss of a nenber or physical inpairment as such, but
conpensation for disability to work based on average weekly wage. "8

In light of Section 33 of the Wrkers’ Conpensation Law and
the disability characterization of workers’ conpensation benefits
by the Court of Appeals in Marhoffer, this Court believes that if
the New York State Legislature intended workers’ conpensation
benefits to be non-exenpt in a bankruptcy case, there would have

been clear legislative history to explain this extraordinary

8 This analysis requires the conclusion that the exenptability of
wor kers’ conpensation benefits shoul d not be based on the provisions of Section
522(d) (11) or Section 282.3.
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action. Therefore, this Court nust conclude that the New York
State Legislature did not specifically enunerate workers

conpensati on benefits as a perm ssi bl e bankruptcy exenpti on because
it believed that those benefits were disability benefits under
Section 282.2.(c) of the DCL.

Wth respect to the extent of any exenption, as enacted,
Section 522(d)(10) does not provide that only certain disability
benefits are exenpt, even though the legislative history
enconpassi ng Section 522(d)(10) states that, “Paragraph (10)
exenpts certain benefits that are akin to future earnings of the
debtor.” This | eaves unanswered the question of whether Congress
i ntended future earnings to be neasured by the date of the filing
of the bankruptcy petition, or the date of the filing of a debtor’s
claim for social security, unenploynent, disability and simlar
enuner at ed benefits.

| f Congress intended akin to future wages to be neasured from
the date of the petition, then none of the workers’ conpensation
benefits in this case would be exenpt, nor would the prepetition
conponents of many workers’ conpensation awards received post-
petition in other cases.

As enacted, Section 522 and Section 282.2.(c) of the DCL do
not provide that anything less than all qualifying disability
benefits a debtor m ght have an interest in are exenpt, and there
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is insufficient Congressional or New York State | egi slative history
for this Court to make a determ nation that only certain workers
conpensati on benefits are exenpt.

In sone cases, such as the case at hand, a holding that al
wor kers’ conpensation benefits are exenpt disability benefits wll
result in a debtor receiving a head start rather than a fresh

start. In this case, as correctly pointed out by the Trustee,

there is no doubt that the Debtor will be receiving a head start.
Any i ndebt edness she incurred to fund her |iving expenses during
her unpaid time out of work has now been di scharged i n her Chapter
7 case, and the Settl enent Proceeds are not reasonably necessary
for her support or the support of any dependant.® Despite the
possi ble windfalls that may occur in sone bankruptcy cases, the
nature, extent and consequences to the interested parties of
bankruptcy exenptions are for Congress and the respective

| egi slatures to determ ne.

9 Under the Vernont Statutes Annotated, disability benefits are exenpt
only “to the extent reasonably necessary for the support of the debtor and any
dependents of the debtor[.]”

VT. STAT. ANN. tit. 12, § 2740 (2003).
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CONCLUSI ON

The Settl enment Proceeds, the amobunts received by the Trustee
| ess Zwi sohn’s al |l owed conpensation, shall be turned over to the
Debt or as exenpt property by July 15, 2003, unless this Decision &
Order is appealed, in which case, they nust be deposited in the
Trustee’s interest-bearing Trustee account, and if this Decision &
Order is affirnmed, they shall be turned over to the Debtor,
together with all of the interest earned on the Proceeds, within
ten (10) business days after the | ast of any appeals affirmng this

Deci sion & Order has becone final.

I T 1S SO ORDERED

/sl
HON. JOHN C. NINFO, |1
CH EF U. S. BANKRUPTCY JUDGE

Dat ed: June 26, 2003
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